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Partial Final Award re: Class Certification 

I, the undersigned Arbitrator, having been first designated in accordance with the 
"Arbitration Addendum" Exhibit ( or Attachment) to the Professional Provider Employment 
Agreement, or the Physician Employment Agreement for Prompt Care/Family Medicine w/o OB 
Services (collectively referred to as the "Arbitration Agreement") entered into in 2010 and 2011, 
respectively, between Named Claimants, Kristen Childress, Faron Bauer and Michael Romney 
on the one hand, and Respondent, Franciscan Medical Group (MFG), (together with Franciscan 
Health Systems, and Catholic Health Initiatives (sometimes collectively referred to as "FMG" 
and/or "Respondents"), on the other, and having been duly sworn and having heard the proofs 
and allegations of the parties, do hereby issue this Partial Final A ward regarding Class 
Certification pursuant to American Arbitration Association ("AAA") Rule 4 of the 
Supplementary Rules for Class Arbitrations ("AAA Class Rules") as follows: 

INTRODUCTION 

A hearing by videoconference regarding class certification was held on January 13, 2021, 
in this case. Named Claimants' were represented by Scott Blankenship, Esq., and Richard 

1 "Named Claimants" refers to the three claimants who seek to represent the putative class in this Arbitration. 
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Goldsworthy, Esq., The Blankenship Law Firm, PLLC. Respondents were represented by 
Donald Samuels, Esq. and Adam Merrill, Esq., Polsinelli PC. Having considered Named 
Claimants' Motion, Respondents' Opposition, Named Claimants' Reply, as well as the 
arguments and evidence in the live and deposition testimony of witnesses, exhibits, and 
declarations presented in earlier proceedings in this case and the respective filings regarding 
Named Claimants' proposed Trial Plan, I conclude as follows: 

APPLICABLE LAW AND RULES 

Section 2 of the Arbitration Agreement2 at issue in this case provides that the agreement 
is governed by Washington law. Accordingly, Washington substantive law applies to the class 
determination made here. As Washington decisions state, since the Washington class action rule, 
CR 23, closely follows Rule 23 of the Federal Rules of Civil Procedure ("FRCP"), the 
Washington courts rely on cases decided under FRCP Rule 23. See, e.g., Pickett v. Holland 
America Line-Westours, Inc., 145 Wn.2d 178, 188 (2001) The Arbitrator also applies Rule 4 of 
the AAA Supplementary Rules for Class Arbitrations. 

For the reasons discussed here, the Arbitrator hereby bifurcates the class certification 
phase as follows: Class liability issues will be determined first; second, damages issues will be 
determined in a separate phase of the case. The class determination made here may be amended 
as the case progresses. 

The Arbitrator hereby GRANTS Named Claimants' Motion for Class Certification as 
follows: 

A class is now certified consisting of all Washington physicians, physician 
assistants ("PA"), and advanced registered nurse practitioners ("ARNP") who 
entered into contracts with Respondents (hereafter collectively referred to as 
FMG) providing that they receive compensation "per hour" for time worked at 
any of Respondents' Prompt Care or urgent care facilities from November 13, 
2010 to the present. 

BACKGROUND FACTS AND PROCEDURAL HISTORY 

Named Claimants, Michael Romney3, Faron Bauer, and Kristen Childress, were 
providers employed at St. Anthony Prompt Care in Gig Harbor, Washington. Respondents 
employed the putative class members at Respondents' prompt care or urgent care facilities in 
Washington pursuant to written contracts of adhesion. Romney v. Franciscan Medical Group, 
186 Wash. App. 728, 73 8-40 (2015) There is no dispute that all of the contracts that form the 
basis for the claims were prepared by Respondents and presented by Respondents to class 
members asserting "it is what it is." Id. at 736. Over the years, Respondents changed the 

2 While the class members' contracts are different in some respect~, there is no dispute that with respect to the 
applicable state law, they are the same. 
3 After Dr. Romney's death, his widow, Cindius Romney, the personal representative of his estate, was substituted 
in his place as a Named Claimant. 
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contracts the class members signed. Each time the class member's contract was changed, it was 
also done on a "take it or leave it" basis. 

The dispute centers around language in the provider contract providing for pay "per 
hour." The contract also mentioned "shifts" at the Prompt Care or urgent care facilities. 

Named Claimants testified that in the timeframe before 2011, they worked on a salary 
basis, with contracts that specified 36 hours of patient care each week. These early contracts did 
not have provisions that providers were to be paid on a per hour basis, but the practice Claimants 
testified they followed was that they kept track of their extra hours and submitted them for 
payment. They loosely termed these hours "overtime" though it is undisputed that all providers 
were exempt employees. (Their deposition testimony is Bauer at 66: 16-68:24 and Childress at 
66: 17- 67:23) 

In their Answer in this Arbitration, filed May 3, 2018, Respondents admitted that in June 
2011, Respondents entered into contracts with both Romney and Bauer. Both contracts had a 
paragraph in Exhibit B, Section 4.2, that provided: 

"Additional Shift Work. Physician shall be compensated ONE HUNDRED 
DOLLARS ($100) per hour worked at any clinic location in excess of 423 hours 
calculated and .paid on a per quarter basis'. Extra Clinic Coverage is payable by time 
sheet submissions to Human Resources." Answer, Parag. 27 

Respondents' Answer also admitted that "on or about December 1, 2011, Section 4.2 of 
Exhibit B to the Romney and Bauer Employment Agreements were amended to read: 

Additional Shift Work. Physician shall be compensated ONE HUNDRED 
NINE AND 100/34 ($109.34) DOLLARS per hour worked at any clinic location in 
excess of 423 hours calculated and paid on a per quarter basis. Extra Clinic Coverage 
time is payable by time sheet submissions to Human Resources." Answer, Parag. 27 

Respondents' Answer also admitted that in January, 2012, Respondents entered into a 
similar contract with Childress. Her contract had a paragraph in Exhibit B-1, Section 1.2, that 
provided: 

Additional Shift Work. Provider shall be compensated SEVENTY-FIVE 
DOLLARS ($75.00) per hour worked at any clinic location in excess of 423 hours 
calculated and paid on a per quarter basis. Extra Clinic Coverage time is payable by time 
sheet submissions to Human Resources." Answer, Parag. 284 

In testimony previously offered in this case, many witnesses testified at length about the 
schedule at St. Anthony's Prompt Care, where Named Claimants worked. In general, the office 
accepted walk-in patients, and providers were required to see anyone who arrived before the 
scheduled closing. Testimony was received about unnamed people who, against instructions, 
turned off the office sign or closed the doors "early" to stop patients from coming in at the very 

4 These three contracts were also Exhibits 16, 17, and 18 to Named Claimants' Motion for Class Certification. 
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end of the day. Several witnesses testified that each provider had to keep patient charts carefully 
updated each day since providers were not scheduled to work every day. As a result, patient 
follow up was frequently done by another provider, and thorough charting was time consuming. 
In connection with this motion, other Declarants submitted declarations about the similar work 
schedule for providers at Respondents' other prompt care clinics. (See, e.g., Hepp, Holtzclaw and 
Williams Declarations) 

On November 13, 2013, Named Claimants filed suit regarding this provision in King 
County Washington state court on behalf of a class of medical providers employed in 
Respondents' Prompt Cares and urgent cares. When Respondents moved to compel arbitration 
the trial court denied the motion, finding the contracts unconscionable, but the appellate court 
reversed and remanded. Respondents then moved to compel individual arbitration. While the 
trial court granted the motion, in 2017 the Washington Court of Appeals, Division One, reversed, 
holding that Respondents "had waived [their] right to compel individual arbitration" and "waived 
[their] right to object to the putative class preceding (sic) to arbitration." 199 Wash. Ap. 589, 
608 (2017) On remand, the superior court therefore ordered the case to class arbitration: 

"2. The parties are ordered to arbitrate plaintiffs' claims, including the putative 
class, together before a single arbitrator pursuant to the Court of Appeals' decision and 
mandate in this matter." 

Order staying Action and Sending Parties' Dispute to Arbitration, Cindius Romney et al 
v. Franciscan Medical Group et al., No. 13-2-38634-8 KNT (3/27/18). 

Claimants filed this Arbitration on April 11, 2018. 

Meanwhile, throughout the years the case was pending in the Washington courts, 
Respondents continued to change the contracts of those class members Respondents still 
employed. There is no evidence that at any time when Respondents changed the class members' 
contracts, Respondents advised the class members that they were putative members of a class 
proceeding. Respondents also never advised the Washington courts that they were changing the 
arbitration provisions in the contracts of putative class members. 

Of importance here, in 2015, Respondents made a change to the contracts that substituted 
the Dispute Resolution Rules of the American Health Lawyers Association (AHLA) for the 
American Arbitration Association Employment Rules that had governed arbitration under the 
earlier versions of Respondents' relevant provider contracts. That provision will be discussed 
below. 

ANALYSIS 

Claimed entitlement to "per hour" compensation 

Claimants' focus of the case is contracts of the type Named Claimants had beginning in 
2011/2012-Exhibits 16, 17, and 18 to the Motion. Named Claimants point out that these 
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contracts all state that providers were entitled to be paid at an hourly rate on a "per hour worked" 
basis. According to Claimants, this language is controlling, rather than the way in which 
Respondents actually paid providers-solely by the shift worked without regard to any extra 
hours they spent. 

Here, again, is the provision in Dr. Romney's 2011 contract: 

"Section 4. Special Provisions: 

4.2 Additional Shift Work. Physician shall be compensated ONE HUNDRED 
DOLLARS ($100) per hour worked at any clinic location in excess of 423 hours 
calculated and paid on a per quarter basis. Extra Clinic Coverage time is payable by time 
sheet submissions to Human Resources." (Exh. 16) 

Dr. Bauer's 2011 contract (Exh. 17) had the same language. In Dr. Childress's contract the 
following language appears: 

"1.2 Additional Components. 
Additional Shift Work. Provider shall be compensated SEVENTY-FIVE DOLLARS 
($75.00) per hour worked at any clinic location in excess of 423 hours calculated and 
paid on a per quarter basis. Extra Clinic Coverage time is payable by time sheet 
submissions to Human Resources." (Exh. 18) 

These three contracts appear to show not only that extra hours were recognized and paid, 
but also that Respondents provided a system of time keeping to enable providers to submit their 
extra hours. Thereafter, the pay rate increased, but the general outline remained the same. See, 
e.g., Exh. 19 (Romney) and Bauer (Exh. 20). 

Then, at some point during the class period, Respondents began a common practice or 
policy of refusing to credit or pay providers for all hours the providers worked, despite the 
contract language. Instead, Respondents began to take the position that all hours worked were 
"shift work," and paid only by the shift. According to Named Claimants, this policy unlawfully 
denied the proposed class wages under Washington's wages statutes, RCW 49.48 and 49.52 et. 
seq. 

Claimants provided testimony of Dr. Stephen Spare, the President and Chief Medical 
Officer ofFMG beginning in June, 2011, stating that Respondents would not pay for extra hours: 

"Q .... [T]he job of urgent care involved working from the time the facility 
opened until it was necessary to leave in the evening. And that there was a 
specific amount paid for doing that job. 
Q. Okay. So you sort of looked at that job as a salary job? 

A. Yes. Unless they were doing extra shifts, which was time to time, both they 
wanted to do and we had a need for them to do extra shifts if there were gaps in 
the schedule." 
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Deposition of Stephen Spare, September 27, 2018, 24:1-20. (Exh. 9) 

Named Claimants were not the only ones who had the experience of not getting paid for 
all of the extra hours they worked. In support of their Motion, Claimants present the declarations 
of several other providers who worked at Respondents' prompt care or urgent care facilities. 

In Opposition, Respondents argue that the contractual language means Claimants were to 
be paid for ''additional shift work," not extra "hours." Claimants urge that Respondents' 
interpretation of the provider contracts is strained. Both arguments, however, are directed to the 
merits of the claims, not whether the claims are appropriate for classwide liability determination. 

Claimants phrase the question as follows: Did Respondents deny Claimant class 
members wages owed to them under their contracts when they implemented a policy that refused 
to pay or credit providers for hours worked beyond the scheduled shifts? (Motion at 12) 
Respondents disagree that Claimants properly formulate the question. Instead, Respondents pose 
this as the question: The fundamental question [Claimants] are asking is under what 
circumstances providers were entitled to extra "per hour" compensation." (Opposition at 1) 
Respondents argue there is no common answer to their framing of the question, and therefore no 
proper class arbitration, citing Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 131 S.Ct. 2541 
(2011) 5 However, unlike Dukes, this is not a nationwide class of 1.5 million employees alleging 
discrimination. Because the factual circumstances are dissimilar, the required analysis is as well. 

In the Arbitrator's view, Respondents' focus misstates Claimants' case. Respondents' 
erroneous statement of the case leads to numerous errors in Respondents' arguments, as shown 
in the discussion below. 

Contract Interpretation 

Respondents focus on the differences among the situations of the various providers
some were part time and others full time, they worked at different facilities, had different 
managers, and had different contract language (Opposition at 9). Respondents also argue, for 
example, that not all providers had the obligation to turn in time sheets and that only some had a 
423 hour threshold. The fundamental difference, ~ccording to Respondents, is that the providers 
were exempt employees, each one of whom had a separate contract. Therefore, according to 
Respondents, the wage and hour precedent in Washington and in the Ninth Circuit is 
inapplicable here. Respondents' analysis is faulty. 

Ninth Circuit precedent allows employees with separate contracts to become members of 
a class. Hester v. Vision Airlines 2009 WL 4893185 (D. Nev. 2009) afj'd 681 F.3d 1162 (9th 

Cir. 2012), involved a proposed class of crew members who claimed to be entitled to hazard pay 
for flights into Iraq and Afghanistan. The court acknowledged that there were many types of 

5 Courts in Washington have held that Dukes does not apply to wage and hour class actions. See, e.g., Troy v. Kehe 
Food Distrlbut~rs, Inc., 216 F.R.D. 642,654 (W.D. Wash. 2011) (discretionary decisions by individual supervisors 
are not at issue") See, also, Senne v. Kansas City Royals Baseball Corp., 934 F.3d 918, 946 (9th Cir. 2019) cert. 
den. 141 S.Ct. 248 (2020) 
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contracts since crew members served in different positions, but the court held that was not fatal 
to class certification. The court held that the common issue was whether the employees were all 
entitled to hazard pay, and certified the class. 

Respondents argue that there are simply too many "individualized questions regarding 
[the contracts'] interpretation." (Opposition at 11) However, while there are many differences in 
the class members' contracts, at this stage the proper focus is on the key common language-the 
meaning of "per hour" payment. The contracts of all class members by definition have that term 
and the meaning of that term is what must be resolved. Unlike cases such as Sprague v. General 
Motors Corp., 133 F.3d 388 (6th Cir. 1998), which Respondents cite (Opposition at 25), this case 
is not dependent on individual representations made to providers. What makes the claims 
suitable for classwide determination here is that they are based on Respondents' own written 
contractual language. 

Contract interpretation will become relevant as the case progresses. In that regard, the 
Washington Supreme Court's framework outlined in Hearst Communications, Inc. v. Seattle 
Times Co., 154 Wash. 2d 493, 503 (2005) is useful. According to the court in Hearst 
Communications, Washington follows: 

"the objective manifestation theory of contracts. Under this approach, we attempt to 
determine the parties' intent by focusing on the objective manifestations of the 
agreement, rather than on the unexpressed subjective intent of the parties .... We impute 
an intention corresponding to the reasonable meaning of the words used .... Thus, when 
interpreting contracts, the subjective intent of the parties is generally irrelevant if the 
intent can be determined from the actual words used .... We generally give words in a 
contract their ordinary, usual, and popular meaning unless the entirety of the agreement 
clearly demonstrates a contrary intent." (citations omitted) 

Respondents argue that the providers' contracts are ambiguous and therefore unsuitable 
for class certification. (Opposition at 12) However, it was admittedly Respondents who dictated 
the contract terms to the providers and drafted the contract language. Under these circumstances, 
Washington law provides that if any ambiguities are found to exist, they will be construed 
against the drafter. Burnett v. Pagliacci Pizza, Inc., 196 Wash.2d 38, 54-55 (2020) This is not a 
reason to deny certification. 

The focus at this stage of the case is on the procedural determination whether a class 
should be certified to pursue the providers' claims. Claimants argue that Washington law applies 
and Respondents do not disagree. Washington law promotes the use of class actions. The class 
certification decision is essentially procedural and does not delve deeply into the legal merits of 
the claims. The Washington courts favor a "liberal interpretation of CR 23, rather than a 
restrictive one." Brown v. Brown, 6 Wash. App. 249,256 (197l)(reversing trial court's denial of 
class certification). 

In Chavez v. Our Lady of Lourdes Hospital, 190 Wash. 2d 507 (2018), the court was 
faced with a proposed class of nurses, whose jobs differed. The Washington Supreme Court 
unanimously overruled the trial court, which had denied class certification. The court observed, 

7 



quoting Brown: "A primary function of the class action is to provide a procedure for vindicating 
claims [that] taken individually, are too small to justify individual legal action, but which are of 
significant size and importance if taken as a group.") Id. at 514 

In Chavez the court stated: "Washington courts liberally interpret CR 23 because the 
'rule avoids multiplicity oflitigation, 'saves members of the class the cost and trouble of filing 
individual suits[,] and ... also frees the defendant from the harassment of identical future 
litigation.' Smith v. Behr Process Corp., 113 Wash. App. 306,318 (2002)(alterations original, 
quoting Brown at 256-57)" Id. at 515. 

RULE 4(a) REQUIREMENTS 

Rule 4(a) of the AAA Class Rules provides six prerequisites to certifying a class in 
arbitration.6 Each of these prerequisites will be discussed and evaluated in detail below in 
relation to the facts and circumstances of this case. 

Numerosity 

The first prerequisite set out in Rule 4(a) is: 

"(l) the class is so numerous that joinder of separate arbitrations on behalf of all 
members is impracticable;" 

This numerosity requirement is also found in FRCP Rule 23 and in the Washington class 
action rule CR 23. 7 Claimants identify the putative class here as "at least" 65 present and former 
providers for Respondents. (Named Claimants' Motion at 16; Exh. 28) 

Respondents attack the numerosity of the class. Specifically, Respondents point to 
contractual changes they made that required use of the American Health Lawyers Association 
(AHLA) Dispute Resolution Rules in place of the AAA Employment Rules governing Named 
Claimants' contracts. Apparently 12 potential class members signed new contracts specifying 
use of the AHLA Rules. Respondents urge that, as a result of having different arbitration rules, 
those providers are not proper class members. Excluding them would leave 53 class members. 
Respondents also argue that providers who worked part-time are not' properly in the class with 
those who, like Named Claimants, worked full-time at the prompt care. If those providers who 
worked part time are removed, there is insufficient numerosity, Respondents argue. 

6 Class arbitration involves a change of forum only. Class arbitrations follow the same analytic steps as class 
litigation--predominant common questions of law or fact, class representatives with claims or defenses typical of the 
class and class representatives who can adequately represent the class. 

7 The court in Kl/1uria v. Consumer Legal Services America, Inc., 5 Wash. App.2d 1001, 2018 WL 4087600, cited 
and quoted Selma/Iv. AT&T Wireless Servs., Inc., 171 Wash. 2d 260,271 (2011) ("Because CR 23 is identical to 
its federal counterpart, cases interpreting the analogous federal provision are highly persuasive.") 
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The ARLA Rules 

Dr. Holtzclaw, a putative class member, testified in his Declaration (Named Claimants' 
Motion, Exh. 5) that Respondents sent out new contracts in early 2015. He testified that he had 
had several contracts before that, and all of a sudden, in January 2015, he was given a new 
contract to sign, with AHLA Rules instead of AAA Employment Rules. No one from FMG had 
advised him that there was a class action pending or that he was possibly part of it. (Holtzclaw 
Deel. at 18, Exh. 5) 

It appears that Respondents switched the arbitration provisions of about 12 putative class 
members without telling them that there was a class action pending. Respondents also did not 
advise the state court that Respondent had put new arbitration rules in place for some class 
members. Ignorant of any changes, the court simply ordered the case to arbitration in March, 
2018, without making any distinction relating to other arguably applicable arbitration rules. 

Courts sometimes encounter a situation in which an employer changes a contract of 
adhesion after a class action has been filed. 8 The courts frequently analyze the situation as an 
"improper class communication." Balasanyan v. Nordstrom 2012 WL 760566 (S.D.Cal. March 
8, 2012); In re Currency Conversion Fee Antitrust Litigation, 361 F. Supp. 2d 237,251 
(S.D.N.Y. 2005) ("the putative class members' rights in this litigation were protected as of the 
filing date of the complaint." (citation omitted)) In the Ninth Circuit, a case from California 
exemplifies the situation. In Jimenez v. Menzies Aviation Inc., 2015 WL 4914727 (N.D.CA. 
2015), an employer added an arbitration provision in adhesion contracts that previously had not 
had one. The district court ruled: 

"Given that the ADR policy applied to putative class members' existing class 
claims and that Menzies sought to compel arbitration of a subsection of those claims, 
there is little question that the ADR policy risks interference with putative class 
members' rights. Moreover, it is undisputed that Menzies did not inform Mijos or other 
putative class members about this action, much less advise them of the ADR policy's 
impact on their rights in this case. In addition, Menzies provided no opportunity to opt 
out of its new policy, making assent to the ADR policy a condition of employment. At 
best, Menzies's implementation of its new arbitration policy raises the specter of 
interference with the rights of Mijos and other putative class members; at worst, it was a 
deliberate effort to undermine pending class litigation. The issuance of the ADR policy 
clearly poses a risk to the rights ofMijos and other putative class members. I therefore 
decline to enforce the arbitration provision to compel arbitration of the claims Miko 
brings on behalf of the SFO Overtime Class." 2105 WL 4914727 

This case has been pending since November, 2013. The scope of the dispute and the 
potential class members have been known since that time. The burden is on Respondents to 
demonstrate that when they gave providers new arbitration language to agree to, they advised all 
providers that they were potential class members in a class action and the impact on their class 
membership of the switch in arbitration rules. Respondents must also demonstrate that they gave 

8 Many of these are trial court decisions, frequently unreported in the official reports. 
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all providers the opportunity to opt out of the changes. Respondents have not submitted 
declarations or other evidence to meet this burden. Accordingly, the Arbitrator finds that, as in 
the Jimenez case, the changes were an improper communication from the employer to the class 
members. 

For the same reasons as the court stated in Jimenez, the providers here whose contracts 
were changed to substitute the AHLA Rules are properly in this class. As in Jimenez, if any of 
these providers wishes to be excluded from the class, the provider may opt out. 

In any event, numerosity is not an issue in this case. Even if one were to eliminate the 
providers whose contracts specified the use of the ARLA rules, there would still be sufficient 
class members under governing law. Miller v. Farmer Bros. Co., 115 Wash. App. 815, 821 
(2003)(class of29 members could be certified); Kihuria v. Consumer Legal Services America, 
Inc., 5 Wash. App.2d 1001, 2018 WL 4087600. ("Generally there is a rebuttable presumption 
thatjoinder is impracticable where a class contains at least 40 members." Id. (citing Miller at 
821).) 

Similarly, the class does not need to be divided or reduced based on whether a provider 
worked full time or part time, as Respondents urge. (Opposition at 5) That consideration is not 
relevant now to determine if a class should be certified. Chavez, supra ( class certified though 
nurses' shifts and duties differed) What matters at this stage of the proceedings is Claimants' 
allegation that whenever or wherever in prompt care or urgent care the providers worked, 
Respondents' policy was the same in that providers were paid by the shift only, though the 
contract language provided for pay "per hour." 

Common Questions of Law or Fact 

Rule 4(a) of the AAA Class Rules states the second prerequisite as: 

"(2) there are questions of law or fact common to the class;" 

As the decisions interpreting Washington's CR 23's similar commonality requirement 
hold, it is enough that the claims have either shared legal issues or facts. 

"The test for commonality has a low threshold. It is qualitative rather than quantitative 
and is satisfied so long as class members have one issue in common." Schnall v. AT & T 
Wireless Services, Inc., 139 Wash. App. 280,295 (2007) 

Here, the claims are common and the defenses are as well. The dispute is over 
Respondents' policy of paying providers at the urgent care and prompt care facilities on a per 
shift rather than a per hour basis for whatever extra hours they spent. The claims and the 
defenses are based on interpretation of the written contracts and Respondents' common policy. 
Under these circumstances, public policy encourages class actions. The commonality test is met 
here. A related question, patterned on FRCP Rule 23(b)(3), is whether common issues of fact or 
law predominate. That will be discussed below under Rule 4(b ). 
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Typicality 

The third prerequisite in Rule 4(a) is typicality: 

"(3) the claims or defenses of the representative parties are typical of the claims or 
defenses of the class;" 

This prerequisite, too, is interpreted permissively. As the Washington court held in 
Schnall, supra: 

"Representative plaintiffs satisfy the typicality requirement if their claims arise from the 
same conduct that gives rise to the claims of other class members and are based on the 
same legal theory. (fu. omitted) 'Where the same unlawful conduct is alleged to have 
affected both the named plaintiffs and the class members, varying fact patterns in the 
individual claims will not defeat the typicality requirement.' (fu. omitted)" Id. at 295 

Named Claimants' attack on Respondents' common policy is the same attack that each provider 
makes, because the claim is based on the same language in the providers' contracts. The claims 
of Named Claimants are thus typical of the putative class members' claims. This prerequisite is 
met. · 

Adequacy of Representation 

The fourth prerequisite to class arbitration, Rule 4(a)(4), is whether: 

"(4) the representative parties will fairly and adequately protect the interests of the class;" 

Named Claimants are all former providers. There is no evidence showing a conflict of 
interest between any of them and the proposed class and Respondents do not present any. 
Numerous courts have held that former employees are adequate class representatives. See, e.g., 
Wetzel v. Liberty Mutual Ins. Co., 508 F.2d 239, 247 (3d Cir. Pa. 1975) (Title VII 
discrimination claims); Glass v. UBS Financial Services, Inc., 2007 WL 221862 (N.D. Cal. 
2007), affirmed 331 Fed. Appx. 452 (9th Cir. 2009) (wage and hour class action). Moreover, 
courts have recognized that former employees are often better class representatives since they are 
free from the company's coercive influence and are more likely to push for a better result on 
behalf of the class. Fujita v. Sumimoto Bank of California, 70 F.R.D. 406,411 (N.D.Cal. 1975) 
This prerequisite of Rule 4( a) is met. 

Adequacy of Counsel 

The fifth prerequisite to class arbitration is whether: 

"( 5) counsel selected to represent the class will fairly and adequately protect the interests 
of the class;" 

11 



There is no question that counsel for Named Claimants has many years of experience in 
handling class actions, including employment class actions, in Washington. (Blankenship 
Declaration in Support of Claimants' Motion for Class Certification 9/10/20) The Blankenship 
firm has diligently investigated the claims, has already successfully litigated the individual 
claims ofDrs. Romney and Bauer, and is able to represent the class. Respondents have not 
pointed out any conflicts between counsel and the putative class and do not dispute counsel's 
qualifications. This prerequisite is met. 

Substantial Similarity 

Rule 4 (a) contains a sixth prerequisite, in addition to those found in the Federal and 
Washington Rules: 

"( 6) each class member has entered into an agreement containing an arbitration clause 
which is substantially similar to that signed by the class representative(s) and each of the 
other class members." 

The providers in this case signed arbitration agreements with the same operative language 
concerning payment "per hour," though other contractual provisions were sometimes different. 
The arbitration agreements are sufficiently similar to permit Named Claimants to speak for the 
class members on this issue. As a result, this prerequisite is met in this case. The AHLA Rules 
do not affect this determination, for the reasons stated above. If any class members wish to 
exclude themselves from the class after receiving notice, of course, they may do so. 

Rule 4(b) Requirements 

Subdivision (b) of Rule 4 poses additional requirements, patterned on Rule 23(b)(3), for 
maintaining a class arbitration. These are summarized as follows: 

"An arbitration may be maintained as a class arbitration if the prerequisites of subdivision 
(a) are satisfied, and in addition, the arbitrator finds that the questions oflaw or fact 
common to the members of the class predominate over any questions affecting only 
individual members, and that a class arbitration is superior to other available methods for 
the fair and efficient adjudication of the controversy." 

The 4 factors pertinent to the predominance determination are set out as follows: 

"(l) the interest of members of the class in individually controlling the prosecution or defense of 
separate arbitrations;" 

"(2) the extent and nature of any other proceedings concerning the controversy already 
commenced by or against members of the class;" 

"(3) the desirability or undesirability of concentrating the determination of the claims in a single 
arbitral forum;" 
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"( 4) the difficulties likely to be encountered in the management of a class arbitration." 

Predominance 

As the Ninth Circuit recently observed in Senne v. Kansas City Royals Baseball Corp., 
934 F.3d 918, 938 (9th Cir. 2019), cert. den. 141 S. Ct. 248 (2020): 

"[P]redominance in employment cases is rarely defeated, for class certification purposes, 
on the grounds of differences among employees so long as liability arises from a common 
practice or policy of an employer (citation omitted) Although the existence of blanket 
corporate policies is not a guarantee that predominance will be satisfied, such policies 
'often bear heavily on questions of predominance and superiority.' "In re Wells Fargo 
Home Mortgage Overtime Pay Litig., 571 F.3d 953,958 (9th Cir. 2009)" 

Individual class members in this case have little interest in bringing their own separate 
arbitrations. Tellingly, in the many years this case has been pending, both in the Washington 
courts and now in arbitration, apparently no other providers have brought actions. It makes sense 
to handle these claims together in a single forum as doing so will provide consistent rulings 
affecting all class members. The management of the case does not appear to be onerous, given a 
class of fewer than 100 members, limited to Washington state. A class arbitration is also a 
flexible process that can be adjusted if difficulties are encountered. For example, if after liability 
is determined there will be a second phase then numerous individual issues may arise. Then, if it 
is appropriate, the class determination may be revisited or other techniques employed. (See, 
Named Claimants' Proposed Trial Plan) 

CONCLUSION 

No decision is being made now in this case whether the Claimant class will prevail or 
not. That determination is for another day. This ruling affects only the ability of the Named 
Claimants to proceed on behalf of the class they seek to have certified. 

FURTHER PROCEEDINGS 

Pursuant to Rule 5( d) of the AAA Class Rules, this Arbitration is hereby stayed for thirty 
(30) days to allow either party to seek to confirm or vacate this Partial Final Award. If the 
Arbitrator is advised in writing within the stay period that a request for judicial review has been 
filed, either party may apply to the Arbitrator for a further stay of the proceedings. 

All issues and/or arguments raised by the parties have been considered, though not all 
have been addressed in this Partial Final Award on Class Certification. Any arguments not 
addressed are hereby rejected and denied. 

Dated: March 31, 2021 
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